IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH BENEVENTO, DREW W KRAPF, : CIVIL ACTI ON
ESTHER ROSENBLUM BRUCE C. :
COWPAI NE, EDWARD MAZE and :
RI TA BASKI N, : NO  97-Cv-7827
Plaintiffs for thensel ves
and all other simlarly :
situated annuity purchasers :

VS.
LI FE USA HOLDI NG, | NC
Def endant

VEMORANDUM AND ORDER

JOYNER, J. Sept enber , 1999
This case is now before the Court upon notion of the

def endant, LifeUSA Holding, Inc. for the entry of sunmary

judgnent in its favor as to all counts of the plaintiffs’

conplaint. For the reasons which follow, the notion is denied.

Hi story of the Case

This case, which was instituted in Decenber 1997, arose out

of the plaintiffs’ purchase of “Accurmulator”! annuity products

1" The “Accumul ator” annuity is a two-tiered, deferred
annuity contract whereby the purchaser’s prem uns are paid and
accurmul ated with a one tine “bonus” being paid on the initial
prem um paynent and interest being credited to these anounts.

The annuities had both an annuitization value and a cash val ue
and after the first year, the purchaser could elect to receive
interest only paynments over a five year period or defer the
paynent of interest until it was paid in a lunp sumtogether with
the amount of the initial investnent. (Statenment of Undi sputed
Facts and Answer thereto, s9-11, 14, 18).



from def endant LifeUSA Holding, Inc. and its subsidiaries and
divisions.? Essentially, it is the plaintiffs’ contention that
the manner in which the defendant marketed, pronoted and sold the
accunul ator annuities to themwas fraudulent in that they were
not properly apprised of, inter alia, the terns and conditions
governing the manner in which their funds would earn interest,
how t hey could wi thdraw their funds, what woul d happen in the
event of withdrawal, or the annuities’ true interest rates and
yi el ds. According to the plaintiffs, “LifeUSA created and
i npl emented a purposeful schene to deceive and m sl ead them and
the class of LifeUSA annuity purchasers through:

(a) inducing agents to sell LifeUSA annuities, as

opposed to other annuity policies, with representations of

t he hi ghest conm ssions, equity ownership in LifeUSA,

producer perks and wire transfer of conm ssions within

twenty-four hours of obtaining the purchaser’s funds and

before the purchasers received their LifeUSA “fine print”

contract;

(b) training agents through standardi zed and uni form
m srepresentati ons and nondi scl osures that, inter alia, the

2 These include LifeUSA I nsurance Conpany, Inc., Allianz
| nsurance Conpany of North Anerica (“Allianz”) and its
predecessor conpany, North Anerican Life and Casualty (“NALAC).
In June, 1988, LifeUSA and Allianz entered into a Service
Agreenment under which LifeUSA was to market and adm ni ster
certain Allianz |ife insurance and annuity contracts in
Connecticut, Maryland, Massachusetts, New Hanpshire, New Jersey,
Ohi o, Pennsyl vania, Rhode Island and Vernont. On January 1,
1995, however, the service agreenent was replaced by a Joint
Mar ket i ng Agreenent which enabl ed LifeUSA to adm nister and
market Allianz life insurance and annuities in every state except
New York. The annuity contracts at issue in this case were
i ssued by Allianz and adm ni stered and serviced by LifeUSA.
(Statement of Undisputed Facts and Answer thereto, s 2-6).
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agents’ clients, through LifeUSA, would be paid substanti al
i nterest bonuses, “current” interest rates, and obtain
“fully insured” and “safe” econom c gain greater than the
gains offered in the stock market or Certificates of
Deposi t;

(c) concealing and failing to disclose the true terns of the
Li f eUSA Accunul ator annuity fromthe purchasers, who are
given no witten materials fromLifeUSA and provided with
only an application and the uniformrepresentations of

Li feUSA agents based upon LifeUSA s standardi zed

m srepresentations and material om ssions taught to the
agent s;

(d) imrediately rewardi ng the agents with “producer perks”
within 24 hours of sale and then later sending fine print
annuity contracts which are m sl eadi ng and anbi guous;

(e) disguising the interest rates paid to LifeUSA purchasers
in quarterly accountings by conparing the Accumnul at or
annuity favorably with Bank Certificates of Deposit and then
m srepresenting the “yield” as the “interest rate,” thus
purposefully creating a false inpression that the
represented “conpounded daily” interest rate is much higher,
when in fact, the interest rate is |l ess than the represented
“interest rate” and then,

(f) elimnating any ability for the purchaser to gain the
m srepresented benefits of their annuity policy upon

wi t hdrawal because when a purchaser attenpts to obtain the
benefits they nust accept ...a lunp sum of principal and
interest with a “penalty” ...of approximately 5%...,
periodic principal and interest paynents over a m ni num of
five years with the bal ance being paid a “conpounded daily”
interest rate of less than three percent..., periodic
interest only paynments for a mninmumof five years with the
entire principal remaining with LifeUSA earning a current
interest rate unilaterally defined by LifeUSA. ...or death
benefits to the purchaser’s estate which ... nust select from
t he af orenmentioned three options.”

Plaintiffs here fall into two categories: (1) those who,
i ke Drew Krapf and Esther Rosenbl um purchased Accunul ator
annuity policies between August 1, 1989 and Cctober 1, 1997 (“the

cl ass period”) and have not, to date, w thdrawn any funds such
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that their principal and interest remains with the defendant
conpany; and (2) those |ike Joseph Benevento, Rita Baskin, Edward
Maze and Bruce Conpai ne who al so purchased their Accunul at or
annuities during the class period but elected to withdraw their
funds through the mninmumfive-year payout period.

By way of the pending notion, Defendant contends that it is
entitled to judgnent in its favor as a matter of law as to all of
the plaintiffs and all of their clains for relief. Specifically,
Def endant urges this Court to find that (1) the plaintiffs have
insufficient evidence to sustain their causes of action for
negligent and fraudul ent m srepresentation, unjust enrichnent,
injunctive relief, negligence and breach of the duty of good
faith and fair dealing and, (2) the plaintiffs’ clains are barred
by the applicable statutes of I[imtations and, in the case of
pl aintiffs Baskin, Maze and Conpai ne, barred by Florida s and New
Jersey’s Economi c Loss Rules. Alternatively, Defendant contends
that the negligence and negligent m srepresentation cl ains of
Messrs. Benevento, Krapf, Maze and Conpai ne and Ms. Rosenbl um
are barred by the doctrine of contributory negligence and, in the
case of Plaintiffs Benevento, Krapf and Rosenblum by their
failure to have sustai ned any out-of-pocket | osses. W shal
address each of these arguments in turn.

St andards Governi ng Mdtions for Summary Judgnent

The standards for determ ning whether summary judgnent is



properly entered in cases pending before the district courts are
governed by Fed. R G v.P. 56. Subsection (c) of that rule states,
in pertinent part,

The judgnent sought shall be rendered forthwith if
t he pl eadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits,
if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
a judgnent as a matter of law. A summary judgnent,
interlocutory in character, may be rendered on the
issue of liability alone although there is a genuine
i ssue as to the anount of damages.

In this way, a notion for sunmary judgnment requires the court to
| ook beyond the bare allegations of the pleadings to determne if

t hey have sufficient factual support to warrant their consider-

ation at trial. Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d

1287 (D.C. Gr. 1988), cert. denied, 488 U. S 825, 109 S.C. 75,

102 L.Ed.2d 51 (1988). See Also: Aries Realty, Inc. v. AGS

Col unbi a Associ ates, 751 F. Supp. 444 (S.D. N Y. 1990).

As a general rule, the party seeking sunmary judgnment al ways
bears the initial responsibility of informng the district court
of the basis for its nmotion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and ad-

m ssions on file, together with the affidavits, if any, which it
bel i eves denonstrate the absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). |In considering a summary judgnent notion,

the court nust view the facts in the light nost favorable to the
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party opposing the notion and all reasonable inferences fromthe
facts nust be drawn in favor of that party as well. U.S. v.

Kensi ngton Hospital, 760 F. Supp. 1120 (E.D. Pa. 1991); Schillach

v. Flying Dutchman Motorcycle O ub, 751 F. Supp. 1169 (E.D. Pa

1990) .

When, however, "a notion for summary judgnent is nmade and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts show ng that there is a genuine issue for trial.
| f the adverse party does not so respond, sunmary judgnment, if
appropriate may be entered against [it]." Fed.R Cv.P. 56(e).

A material fact has been defined as one which m ght affect
t he outconme of the suit under relevant substantive law. Boykin

v. Bloonsburg University of Pennsylvania, 893 F. Supp. 378, 393

(MD. Pa. 1995) citing Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A dispute about a
material fact is "genuine" if "the evidence is such that a
reasonable jury could return a verdict for the non-noving party."
Id., citing Anderson, 477 U. S. at 248, 106 S.C. at 2510.

Di scussi on

A.  Wich state’s | aw governs?
At the outset, we are presented with the question of which

state’s |l aw should be applied to this case. Defendant asserts
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that this case nust be evaluated in the context of the |aws of
the plaintiffs’ respective honme jurisdictions. Plaintiffs
Benevent o, Krapf and Rosenbl um are residents of Pennsyl vani a.
Plaintiffs Conpaine and Maze, in turn, are residents of New
Jersey and Plaintiff Baskin is a Florida resident. Defendant
woul d therefore have this Court consider the plaintiffs’ clains
under Pennsylvania, New Jersey and Florida law. Plaintiffs, on
the ot her hand, argue that the | aw of the Defendant’s hone state,
M nnesota, should be appli ed.

It is now well-settled that in diversity actions, a federal
court nust apply the choice of law rules of the state in which it

sits. Kl axon Co. v. Stentor Electric Manufacturing Co., Inc.,

313 U. S. 487, 496, 61 S.C. 1020, 1021, 85 L.Ed. 1477 (1941);

United Services Autonpbile Ass’n. v. Evangelista, 698 F. Supp. 85,

86 (E.D. Pa. 1988). Pennsylvania has adopted a choice of

| aw/ conflicts nethodol ogy whi ch conbi nes the approaches of both
the Second Restatenent (contacts establishing significant
relationships) and “interest” analysis (qualitative appraisal of
the relevant state’s policies with respect to the controversy).

Carrick v. Zurich-Anerican |Insurance Goup, 14 F.3d 907, 909 (3rd

Cr. 1994) quoting Lacey v. Cessna Aircraft Co., 932 F.2d 170,

187 (3rd Cir. 1991); Giffith v. United Air Lines, Inc., 416 Pa.

1, 203 A 2d 796 (1964). Pennsylvania’s choice of |aw analysis

has therefore been said to entail two steps: first, the court



must | ook to see whether a false conflict exists. LeJune V.

Bliss-Salem Inc., 85 F.3d 1069, 1071 (3rd Cir. 1996). See Also:

Hughes v. Prudential Lines, Inc., 425 Pa. Super. 262, 624 A 2d

1063, 1066, n. 2 (1993). Then, if there is no false conflict,
the court nust determ ne which state has the greater interest in

the application of its law. 1d., citing, inter alia, Gpolla v.

Shaposka, 439 Pa. 563, 565, 267 A 2d 854 (1970). A false
conflict exists when two jurisdictions have applicable | aw but

applying the | aw of one jurisdiction would not result in

inpairing the governnmental interests of the other. Teti v. Huron

| nsurance Co., 914 F. Supp. 1132, 1134 (E.D. Pa. 1996).

Here, both Plaintiffs and Defendant evidently agree that no
false conflict is present as neither party nmakes any argunent
what soever as to whether the interests of Pennsyl vani a,

M nnesota, New Jersey or Florida would be inpaired by application
of the aw of any of the other jurisdictions. Accordingly, we
shal |l assune that the conflict is genuine and turn now to exan ne
the contacts and interests of the conpeting jurisdictions.

In accord with Restatenent (Second) Conflict of Laws 8188,
the courts have recommended that resolution of a choice of |aw
guestion involving a contract dispute be based upon consideration
of the following factors: (a) the place of contracting; (b) the
pl ace of negotiation of the contract; (c) the place of

performance; (d) the location of the subject matter of the



contract; and (e) the domcile, residence, nationality, place of

i ncorporation and place of business of the parties. Conpagni e des

Bauxi tes de Qi nee v. Argonaut-M dwest | nsurance Conmpany, 880

F.2d 685, 689 (3rd Gr. 1989); Gould v. Continental Casualty Co.,

822 F. Supp. 1172, 1175 (E.D.Pa. 1993). See Al so: Doe v.

Provident Life and Accident |Insurance Co., 936 F.Supp. 302, 306,

n. 3 (E. D Pa. 1996). Pennsyl vani a courts have determ ned t hat
contracts are “nmade” at the place of delivery. USAA v.

Evangel i sta, supra, 698 F. Supp. at 86-87.

In this case, the evidence shows that while the defendant is
licensed to do business in other states, including Pennsylvania,
it was incorporated and nmaintains its principal place of business
in Mnnesota. Plaintiffs argue that the annuity and the
advertising and marketing materials used to sell the policies,
were designed in Mnnesota but that they received their
Accurul at or Annuity policies in their honme states of
Pennsyl vani a, New Jersey and Fl ori da. The sal es agents who sol d
the annuities to the plaintiffs operated, and from al
appear ances, thenselves reside within the plaintiffs’ hone
states. View ng these facts in the context of the above-
referenced factors, we therefore find that the contracting,
negoti ati on and perfornmance of the contract all took place in the
state(s) in which the plaintiffs reside and that it is therefore

the states in which the plaintiffs are dom ciled which have the



greater interest(s) in the outcone of this |awsuit. Conpagni e

des Bauxites de @uinee v. Argonaut-M dwest | nsurance Conpany, 880

F.2d 685, 689 (3rd Gr. 1989). W therefore conclude that the
| aws of Pennsyl vania, New Jersey and Florida should be applied to
evaluate the plaintiffs’ clains here.

B. The “I ndependence” of LifeUSA s Agents.

Li f eUSA next asserts that it cannot be held liable for the
m srepresentati ons and non-di scl osures all egedly nade by the
agents who sold the plaintiffs their annuity policies because
t hose sal es people were acting as the agents of the individual
i nsureds, not the defendant conpany.

Al t hough the question of whether a principal-agent
relationship exists is ordinarily one of fact for the jury, where
the facts giving rise to the relationship are not in dispute, the
guestion is one which nmay be properly decided by the court.

Joyner v. Harleysville Insurance Conpany, 393 Pa. Super. 386, 393,

574 A 2d 664, 668 (1990), citing, inter alia, Breslin by Breslin

v. Ridarelli, 308 Pa.Super. 179, 454 A 2d 80 (1982); Nati onal

Prem um Budget Plan Corp. v. National Fire |Insurance Co. of

Hartford, 97 N. J.Super. 149, 234 A 2d 683, 708 (Law Div. 1967),
aff'd, 106 N. J. Super. 238, 254 A 2d 819 (App. Div. 1969).
CGenerally, an insurance agent is enployed by an insurance conpany
and represents the insurer’s interests. An insurance broker, on

the other hand, is not enployed by any specific insurance conpany
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and acts as a mddle nan between the insured and the insurance
conpany soliciting the public and then placing the requested

insurance with a conpany. R ch Miid Kitchens v. PA Lunbernens

Mut ual | nsurance Co., 641 F. Supp. 297, 303 (E.D.Pa. 1986).

An insurance broker, of course, nmay be an agent for both the

i nsured and the insurer. Luber v. Underwiters at Lloyds, 1992

WL 346467 (E.D.Pa. 1992) at *3; National Premiumyv. National Fire

| nsurance Co., supra. For exanple, where a person desiring to

have his property insured applies not to any particul ar conpany
or its known agent, but to an insurance broker permtting himto
choose whi ch conpany shall becone the insurer, the broker is
usual ly deened to be the agent of the insured--not the insurer

Taylor v. Crowe, 444 Pa. 471, 282 A 2d 682, 683 (1971).

Thus, the agency status of a broker depends on the
rel ati onship between the broker and the insured as well as that

bet ween the broker and the insurer. Fi sher v. Aetna Life

| nsurance & Annuity Co., 39 F. Supp.2d 508 (MD.Pa. 1998), aff’d

176 F. 3d 472 (3rd Cr. 1999). For a broker to be found to be an
agent of the insurer, there nust be sone evidence of an

aut hori zation, or sone fact fromwhich a fair inference of an
aut hori zation by the conpany to the broker m ght be deduced.

Luber, at *3 citing Taylor v. Crowe, 282 A 2d at 684. See Al so:

Joyner v. Harleysville, 393 Pa. Super. at 392-393, 574 A 2d at

667-668; Bolus v. United Penn Bank, 363 Pa. Super. 247, 525 A 2d
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1215 (1987); National Prem um 234 A 2d at 708-7009.

Applying these principles to this action, we find that each
of the plaintiffs’ sales agents appear to have had | ong-standi ng
relationships with the plaintiffs, having previously advised them
on financial and insurance matters. It further appears that none
of the agents exclusively sold insurance and annuities for
LifeUSA and, in fact were selling the products of other conpanies
as well in the sane tinme frame during which they sold the
plaintiffs their LifeUSA Accunul ator annuities. Wile these
facts certainly suggest that these sal es people were the agents
of the individual plaintiffs and not the conpany, there is also
anpl e evidence that LifeUSA trained, educated and in other
respects held these sal es agents out as having the authority to
speak for and represent the conpany and that it nade and treated
t hose people who sold its products “owners” of the conpany.
| ndeed, conpany stock, conpany-paid trips and other fringe
benefits and incentives were a part of the conpensati on package
gi ven a sal esperson upon the sale of a LifeUSA policy. In
addition, these sane agents were identified on the periodic
account statenents and sunmaries which the plaintiffs received
fromthe defendant conpany as LifeUSA representatives. Since we
believe that a jury could find fromthis evidence that the
plaintiffs were justified and reasonable in their beliefs that

t he sal es agents from whom they purchased their annuities were in
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fact representatives and agents of LifeUSA, we nust decline to
grant summary judgnment in defendant’s favor on the basis of this
ar gunent .

C. Plaintiffs” Justifiable Reliance on Defendant’s All eged
M srepresentati ons and Non-Di scl osures.

Def endant next argues that it is entitled to judgnment inits
favor as a matter of law with respect to all of the plaintiffs on
Counts Il and Il of the Conplaint alleging fraudul ent non-

di scl osures and mi srepresentations and negligent

m srepresentations. It is Defendant’s specific contention that
nei t her Pennsyl vani a, New Jersey nor Florida laww ||l permt a
plaintiff torely on statements that are denonstrably
contradicted by a witten agreenent.

It is true that for a plaintiff to prevail on clains for
fraud (or intentional m srepresentation) and negligent
m srepresentation under the | aws of Pennsylvania, New Jersey and
Fl orida, he or she must prove justifiable reliance upon the

m srepresentation at issue.® Determi ning whether reliance on a

® In Pennsylvania, the tort of intentional or fraudul ent
m srepresentation consists of the followng elenents: (1) a false
representation of an existing fact or nonprivileged failure to
di sclose, (2) which is material to the transaction at hand, (3)
made wi th know edge of its falsity or reckl essness as to whet her
it is true or false; (4) with the intention of m sl eadi ng anot her
into relying onit; (5) justifiable reliance on the
m srepresentation and (6) a resulting injury proxi mately caused
by the reliance. Gbbs v. Ernst, 538 Pa. 193, 207, 647 A 2d 882,
889 (1994); Huddleston v. Infertility Center of America, Inc.,
___Pa.Super. ___, 700 A 2d 453, 461 (1997); Wttekanp v. Qulf &
Western, Inc., 991 F.2d 1137, 1142 (3rd GCr. 1993). Liability
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m srepresentation is justified is generally dependent, at |east
in part, upon such factors as the respective intelligence and
experience of the parties, the relationship between them and the
opportunities, if any, to ascertain the truth of the

representation at issue. Wttekanp v. GQulf & Western, 991 F. 2d

at 1144, citing, inter alia, Enery v. Third National Bank of

Pittsburgh, 314 Pa. 544, 171 A. 881, 882 (1934) and B.O v. C O,

404 Pa. Super. 127, 590 A 2d 313, 316 (1991); Flem ng Conpanies,

Inc. v. Thriftway Medford Lakes, Inc., 913 F. Supp. 837, 844

for negligent msrepresentation will arise if (1) the

m srepresentation is of a material fact; (2) the representor knew
of the m srepresentation but (3) nmade the m srepresentation

w t hout know edge of its truth or falsity or made it under such

ci rcunstances in which he ought to have known of its falsity; (4)
the representor intended the representation to induce another to
act onit; (5) the other person justifiably relied upon the

m srepresentation; and (6) if in so relying, suffered damages or
injury. Cty of Ronme v. d anton, 958 F. Supp. 1026, 1039 (E.D. Pa.
1997); Ampbco O Co. v. MMahon, 1997 W. 50448 (E.D.Pa. 1997).

To establish fraud under New Jersey law, a plaintiff nust
prove (1) a material msrepresentation of a past or present fact;
(2) know edge by the defendant of its falsity; (3) that defendant
i ntended the m srepresentation be relied upon; (4) reasonable
reliance by the plaintiff; and (5) resulting damages. Carroll v.
Cellco Partnership, 313 N.J. Super. 488, 713 A 2d 509, 516
(App.Div. 1998). Simlarly, to establish a cause of action for
negligent m srepresentation, there nust be proof that an
incorrect statement was negligently made and justifiably relied
upon and that injury was sustained as a consequence of that
reliance. 1d., citing inter alia, Meshinsky v. N chols Yacht
Sales, Inc., 110 N.J. 464, 473, 541 A 2d 1063 (1988) and G oss v.
Johnson & Johnson- Merck Consuner Pharnms. Co., 303 N.J. Super. 333,
344-45, 696 A . 2d 793 (Law. Div. 1997).

To establish clains for both intentional and negli gent
m srepresentation under Florida |aw requires a showng of (1) a
mat erial m srepresentation or onmission (2) upon which the
plaintiff reasonably and justifiably relied. Butterworth v.
Quick & Reilly, Inc., 171 F.R D. 319, 321 (MD.Fla. 1997).
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(D.N.J. 1995); Judson v. People’s Bank and Trust Co., 25 N.J. 17,

25, 134 A 2d 761, 765 (1950). See Al so: Sheen v. Jenkins, 629

So.2d 1033, 1035 (Fla.App. 4 Dist. 1993); First Union Brokerage

v. Mlos, 717 F. Supp. 1519, 1524 (S.D.Fla. 1989).

Here, of course, the alleged m srepresentati ons upon which
Plaintiffs’ clains are founded emanate fromthe differences
bet ween what their respective sales agents told themthe
accunul ator annuities would do and how they woul d work and the
| anguage of the actual witten policies thensel ves.

It is well-settled that the task of interpreting a witten
contract is usually perforned by a court rather than by a jury
and that the goal of that task is to ascertain the intent of the
parties as mani fested by the |anguage of the witten instrunent.
In determ ning the reasonabl e expectations of an insured, courts
must exam ne the totality of the insurance transaction involved.
But while the insured’ s reasonabl e expectations nmay be the focal
point in interpreting the contract, an insured may not conpl ain
that his or her reasonabl e expectations were frustrated by policy

limtations which are clear and unanbi guous. MAllister v.

MIlville Mutual Insurance Co., 433 Pa. Super. 330, 339-340, 640

A 2d 1283 (1994). See Also: Bateman v. Mtorists Mitual

| nsurance Co., 527 Pa. 241, 244, 590 A 2d 281, 283 (1991);

Collister v. Nationwide Life Insurance Co., 479 Pa. 579, 388 A. 2d

1346 (1978). In accord, Prudential Property and Casualty Ins. Co.
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V. Swindal, 622 So.2d 467 (Fla. 1993); Jabour v. Calleja, 731

So.2d 792 (Fla.App. 3 Dist. 1999); Florida Auto Finance Corp. V.

Reyes, 710 So.2d 216 (Fla.App. 3 Dist. 1998); 704 So.2d 176

(Fla. App. 4 Dist. 1997); Lindheiner v. St. Paul Fire and Marine

Ins. Co., 643 So.2d 636 (Fla.App. 3 Dist. 1994).
As the Pennsylvania Suprenme Court articulated in Gene &

Harvey Builders, Inc. v. Pennsylvania Manufacturers Associ ati on

| nsurance Conpany, 512 Pa. 420, 426, 517 A 2d 910, 912 (1986) and

in Standard Venetian Blind Co. v. Anmerican Enpire | nsurance Co.,

503 Pa. 300, 304, 469 A 2d 563, 566 (1983), (both citing Gonzal ez

v. United States Steel Corp. 484 Pa. 277, 398 A 2d 1378 (1979),

Community Coll ege of Beaver County v. Society of the Faculty, 473

Pa. 576, 375 A 2d 1267 (1977) and Mdhn v. Anerican Casualty Co.

of Readi ng, 458 Pa. 576, 326 A 2d 346 (1974)):

Where a provision of a policy is anbi guous, the policy
provision is to be construed in favor of the insured and
agai nst the insurer, the drafter of the agreenent....Were,
however, the |anguage of the contract is clear and

unanbi guous, a court is required to give effect to that

| anguage. .. In the absence of proof of fraud, the failure to
read the contract is an unavailing excuse or defense and
cannot justify an avoi dance, nodification or nullification
of the contract or any provision thereof....(citations
omtted).

In accord, Wrt v. Central Life Assurance Conpany, 613 So.2d 478

(Fla. App. 2 Dist. 1993). (A party is not presunmed to know the
contents of any document he or she signs in all circunstances
regardl ess of the underlying cause of action; fraudul ent

conceal nent can toll the running of a statute of linmtations when
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the fraud perpetrated upon the injured party places himin
i gnorance of his right to sue).

This is not to say that insurance contracts are to be
reviewed in a vacuumor wthout regard to the factual context in
whi ch the claimarose. Rather, courts should be concerned wth
assuring that the insurance purchasing public’s reasonabl e
expectations are fulfilled. Regardless of the anmbiguity (or |ack
thereof) inherent in a given set of insurance docunents (whether
they be applications, conditional receipts, riders, policies,
etc.), the public has a right to expect that they will receive
sonet hi ng of conparable value in return for the prem um paid.

Tonkovic v. State Farm Mutual Autonpbile Insurance Co., 513 Pa.

445, 456, 521 A 2d 920, 926 (1987). See Al so: Prudential Property

and Casualty Ins. Co. v. Swindal and Lindheinmer v. St. Paul Fire

and Marine |Insurance Co., both supra. Thus, where an i ndi vi dual

applies and pays for specific insurance coverage, the insurer may
not unilaterally change the coverage or issue a policy differing
fromwhat the insured requested and paid for wthout
affirmatively showing that the insured was notified of, and
under st ood the change, regardless of whether the insured read the
policy. Tonkovic, 513 Pa. at 455, 521 A 2d at 925. The burden
is not on the insured to read the policy to discover such changes
or not read it at his peril. Tonkovic, 513 Pa. at 454, 521 A 2d

at 925. In accord, Meier v. New Jersey Life |Insurance Conpany,
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101 N.J. 597, 612, 503 A 2d 862, 869 (1986); D_Orio v. New

Jersey Manufacturers Ins. Co., 79 N J. 257, 269-270, 398 A 2d

1274 (1979); Allen v. Metropolitan Life Insurance Co., 44 N. J.

294, 208 A 2d 638 (1965); Von M | bacher v. Teachers |Insurance and

Annuity Ass’'n., 1998 W. 113353 (D.N.J. 1988) at *2. (an insurance

agreenent subject to conflicting reasonable interpretations wll
be enforced according to that understandi ng which favors the
insured and for the purpose of rendering a fair interpretation of

t he boundaries of insurance coverage). See Also: Wrt v. Central

Li fe Assurance Co., supra.

In application of all of the foregoing to this case, it
appears that none of the plaintiffs and none of the sal es agents
who sold plaintiffs their annuity policies read the contracts
whi ch LifeUSA sent them after paynent of the initial prem uns.
Prior to the plaintiffs’ purchase of their annuities, the sales
agents had infornmed the plaintiffs as to the workings of the
accunul ator annuity in accordance with the information, education
or training which they had received or reviewed with themthe
sal es and pronotional materials and brochures which the conpany
had provided. G ven that the agents were avail able in the event
any questions should later arise, none of the plaintiffs felt
that it was necessary to read their contracts or to read themin
their entirety.

The record thus far developed in this matter further
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reflects that due at least in part to the distinction between the
actual |anguage of the contracts and what they were told by
conpany representatives at semnars, in training sessions and in
sales and pronotional literature, each of the sales agents

t henmsel ves did not understand and did not accurately informthe
plaintiffs as to what the interest rates would be over the
duration of the contracts, how the selection of a particular
payout option could affect the overall value and worth of the
annui ty, or when, how or what happened when a policyhol der
elected to termnate the contract. It thus appears that the
agents thensel ves may have been msled. Fromthis evidence, we
find sufficient indicia that the defendant (at |east) negligently
m srepresented the policy ternms and conditions to its
representatives and ultimately, its policyholders and (at worst)
that it intentionally did so. W there find that sufficient
justification exists for the subm ssion of these clains to a
jury.

Moreover, while at first blush, the annuity policies appear
to be witten in plain | anguage, upon closer examnation in
conjunction with the Declaration of LifeUSA Vice-President Neal
McKay, we too find nunerous anbiguities. For exanple, according
to Vice President McKay, “[t]he Annuitization Value is conprised
of prem uns, the bonuses credited to such prem ums, plus

accurrul ated interest...” (Defendant’s Appendi x of Exhibits to
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Motion for Sunmary Judgnent, Volune |, Exhibit “A’, 18).
According to the Accumul ator Annuity contracts, however
“Annui tization Value is the anount which will be used to provide
an annuity. It is described in the Annuitization Val ue section.”
(Exhibit A(1)(A), at p. 2). Under the “Annuitization Val ue”
section of the contract,
Annui ti zati on Val ue prem um paynents are equal to 100% of
any paynment you nake. The Annuitization Value on any
specified date is equal to:
1. The Annuitization Value on the last nonthly
anni versary date plus accrued interest fromthat date
to the specified date.
pl us
2. Al premuns paid plus accrued interest fromthe
date of receipt to the specified date | ess any refunds
since the last nonthly anniversary date.
m nus
3. The proportionate reduction for any parti al
wi t hdrawal s since the |ast nonthly anniversary date.
M. MKay al so observes that “[a]ll of the named plaintiffs
deposited their funds into the annuity as a single paynent, which
is referred to and treated in the contract as “excess prem unf
and that the Cash Value is equal to 95% of excess prem uns plus
accunul ated interest,” and that “[d]Juring the first few years of
the Contracts, the Cash Value may be less than the initial
prem um pai d, because of the 5% difference between the initial
amount paid and the amount credited to cal culating the Cash
Val ue.” (MKay Decl. sl11, 12). Qur review of the contracts,
however, failed to uncover any instance where the term "“excess

premuni is either used or defined and the only nention of this
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5% differential between anount paid and cash val ue that we could
| ocate in the contracts was at p. 6 and provided that “[p]rem um
paid during the first five policy years in excess of the planned
annual premumw ||l be credited to the Cash Value in an anount

equal to 95% of the excess anopunt paid....” (enphasis supplied).
There is no nention as to why the cash value is 5% 1 ess than the
anount actually paid and since this |anguage suggests that 5%
wll only be deducted from prem uns paid over and above the

pl anned annual prem um we find the contract anbi guous on this
poi nt as well.

Per haps nost confusing of all is the representation that
“[t]o receive the full Annuitization Value, that is the prem um
t he bonus anmount, and accunul ated credited interest, the contract
owner nust hold the contract at |east one year and then elect to
annuitize the contract over a mninmum of five years.” (MKay
Decl. 914). Indeed, it appears from M. MKay' s declaration and
the deposition testinony of the plaintiffs, the sales agents and
ot her LifeUSA representatives such as Charles Kavitsky that the
Annui ti zation Values are significantly greater than the Cash
Val ues and that for a policy holder to obtain the higher val ue,
he or she nust, one year after depositing the funds, el ect one of
the annuity payout options and begin receiving paynents.

Evidently then, policyhol ders such as Esther Rosenbl um and Drew

Krapf, who | eave the full amount of their premium*®“in deferral”
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for an extended period, reap a | ower benefit than do those who
recei ve paynents over a designated period of tinme. This
procedure, however, was not nade clear to either the plaintiffs
nor their sales agents nor does it appear clear froma readi ng of
the contracts. To be sure, the matter is further clouded by the
i ntroductory discussion of the Flexible Prem um Deferred Annuity
found on the first page of each plaintiff’s contract(s):

The Flexible Premuns paid for the policy will be

accunul ated to provide an incone payable at the Annuity

Date. A death benefit is payable before the Annuity Date.

Annuity prem uns payable at option of the owner. Non-

participating--No annual divi dends.

When read together with the Policy Schedule “Note” and page
5 of the contracts that “[t]he normal annuity date is the | atest
of the policy anniversary following the annuitant’s 75th birthday
or ten years fromthe policy date,” several interpretations are
possi ble. Anmong these are that it would not be necessary or
possi bl e to begin receiving paynents under the contract until the
annuity date or that the longer the premuns were |eft on account
or in deferral, the greater the ultimate benefits woul d be.

Finally, yet another anbiguity is presented by M. MKay’s
statenent that “[p]rior to the exercise of a payout option, al
contract owners receive Quarterly Statenents. These Quarterly
Statements state the Annuitization Value, the annual credited

interest rate and the Cash Value in the event of a full surrender

of the contract.” (MKay Decl., 45). The contracts, on the
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ot her hand, state only “Annual Report--We will send you a report
at | east once a year which shows the prem um paynents, interest
credited, partial wthdrawals and the current account val ue.”

The plaintiffs, of course, conplain that LifeUSA does not provide
any account statenents or reports once a payout option is

sel ect ed.

Accordingly, in view of all of the foregoing anbiguities,
anong ot hers, contained in the witten docunents upon which
defendant relies, we can reach no other conclusion but that
defendant’s notion for sunmary judgnent with respect to Counts 11
and 11l nust be deni ed.

D. Di sm ssal of the Non-Disclosure Clainmns of Plaintiffs
Benevent o, Krapf and Rosenbl um

Defendants alternatively seek the dismssal of Counts Il and
1l with respect to Joseph Benevento, Esther Rosenbl um and Drew
Krapf to the extent that those plaintiffs’ fraud clains are

prem sed upon the defendant’s all eged non-di scl osures.*

4 In support of this contention, defendants cite Lazin v.
Pavilion Partners, 1995 W. 614018 (E. D. Pa. 1995). In that case,
Judge Padova granted sunmary judgnment with respect to plaintiff’s
claimthat the defendant devel oper should be held liable for his
consulting and other fees under the theory of negligent
m srepresentation for, inter alia, failing to disclose that it
had secretly had discussions with the State of New Jersey about
| easing land on which plaintiff had an option. 1In so ruling,
Judge Padova reasoned:

“l disagree with Plaintiff’'s assertion that an om ssion can
constitute a negligent msrepresentation. Plaintiff points
to no case supporting his theory. Under Pennsylvania |aw,
one of the four elenments that Plaintiff nust establish to
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The Pennsyl vani a Courts have had several opportunities to
el aborate on those actions which would constitute fraudul ent
behavi or and have stated that “fraud consists in anything
cal cul ated to deceive, whether by single act or conbination, or
by suppression of truth, or a suggestion of what is false,
whet her it be by direct fal sehood or by innuendo, by speech or
silence, word of nouth or |ook or gesture. It is any artifice by

whi ch a person is deceived to his disadvantage.” Tunis Brothers

Co., Inc. v. Ford Mdtor Co., 952 F.2d 715, 731 (3rd Cr. 1991);

Smth v. Huff, 387 Pa.Super. 299, 305, 564 A 2d 188, 191 (1989),

both citing, Inre MCellan's Estate, 365 Pa. 401, 407, 75 A 2d

595, 598 (1950) and In re Reichert’s Estate, 356 Pa. 269, 274, 51

A 2d 615, 617 (1947). A fraud also occurs when one is induced to

assent when he woul d not otherw se have done so. Del ahanty v.

First Pennsylvania Bank, N.A. , 318 Pa. Super. 90, 107, 464 A 2d

make out a claimfor negligent m srepresentation is that
Def endant actually m srepresented a material fact to

him...(citation omtted). Non-disclosure of a materi al
fact would give rise to a cause of action for fraudul ent
non-di scl osure, not for negligent m srepresentation...”

In this case, however, Plaintiffs’ Conplaint raises clains not
only for fraudul ent and negligent m srepresentation, but also for
fraudul ent non-disclosure. It should be noted that the tort of

i ntentional non-disclosure has the sane elenents as the tort of
intentional msrepresentation except that in a case of

i ntentional non-disclosure the party intentionally conceals a

mat erial fact rather than making an affirmative

m srepresentation. Duquesne Light Conpany v. Westinghouse

El ectric Corporation, 66 F.3d 604, 612, n.6 (3rd Gr. 1995),
citing Gbbs v. Ernst, 538 Pa. 193, 647 A 2d 882, 889 (1994).
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1243, 1251-1252 (1983).

Thus, fraud arises where the m srepresentation is know ngly
fal se, where there is an intentional conceal nent calculated to
deceive, or where there is a nonprivileged failure to disclose.

Smth v. Renaut, 387 Pa.Super. at 306, 564 A 2d at 192. Wile a

conceal nent may constitute fraud, however, nere silence is not
sufficient in the absence of a duty to speak. |1d.

Pennsyl vani a courts anal yzi ng whether there was a duty to
speak rely al nost exclusively on the nature of the contract
bet ween the parties and the scope of one party’s reliance on the
other’s representations; in virtually no Pennsyl vania case has a
def endant been held to have a duty to speak when both it and the
plaintiff were sophisticated business entities entrusted with

equal know edge of the facts. Duquesne Light Co. v.

Westi nghouse, 66 F.3d at 612. VWhere, however, a confidenti al

relationship may be shown to have existed between a plaintiff and

def endant, the duty to speak may arise. Wisblatt v. M nnesota

Mutual Life Insurance Co., 4 F.Supp.2d 371, 380-381 (E.D. Pa.

1998).

Whet her a confidential relationship exists is a m xed
question of |law and fact and nust be determned fromall the
surroundi ng facts and circunstances relevant to the case. 1d.,

at 381, citing, inter alia, Stewart v. Hooks, 372 Pa. 542, 94

A.2d 756 (1953). Such a relationship may be found where there
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has been a showi ng of (1) a relationship of actual closeness; (2)
a substantial disparity in the parties’ positions; and (3) actual
reliance by the settlor on the person in the position of trust.
Id.

In this case, again, the record clearly reflects that each
of the plaintiffs had relationships of sonewhat | ong standing
with each of the sales agents from whomthey purchased their
annuity policies such that each of themrelied upon their
respective agents’ expertise for general financial advice and for
advi ce and counsel in deciding to purchase the defendants’
annuities. It further appears that each of the agents, in turn,
relied upon the sales information, brochures, training and
educational materials which they received either from LifeUSA
directly or fromsuch corporate representatives as Ed Onert and
Frank MIler, that they thensel ves may have been deceived, or at
| east confused, by the materials which they received and that
this deception or confusion was relayed to the plaintiffs. W
find that the plaintiffs had close relationships of trust wth
the sales agents and that they relied upon the m sinformation in
maki ng their buying decisions. Wile each of the plaintiffs
appear educated and intelligent, they are clearly not
“sophi sticated business entities” such that the disparity between
the parties’ positions nmay be discounted. So saying, we believe

that the agents, as LifeUSA representatives, can be held to have
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had a duty to disclose the material facts underlying the
operation of the annuities. W shall therefore allow the
fraudul ent non-disclosure clains in Counts Il and Il to stand.

E. Dismssal of Tort Clainms of Plaintiffs Baskin, Conpaine
and Maze Under the Econom c Loss Rules of Florida and
New Jer sey.

Def endants next nove for the dismssal of the tort clains of
Ri ta Baskin, Bruce Conpaine and Edward Maze set forth in Counts
I1, I'll and V of the conplaint as they are barred by the
“Econom ¢ Loss Rules” of Florida and New Jersey.

Under Florida’ s economc |oss doctrine, a party nmay not
raise tort clainms to recover solely econom c |osses arising from
a breach of contract unless there is evidence of physical injury

or danage to other property. R A M Sourcing Agency, Inc. v.

Seaboard Marine, Ltd., 995 F. Supp. 1465, 1467 (S.D.Fla. 1997).

The economic loss rule normally bars tort recovery in an action

that arises out of contractual relations. Stephens v. Nationw de

Mut ual I nsurance Co., 722 So.2d 208, 209 (Fla.App. 2 Dist. 1998).

Al though originally, the rule applied only to products liability

cases, it has been extended to apply to service contracts as well

as to contracts for the purchase of goods. Casa Clara

Condoni ni um Associ ation v. Charley Toppino and Sons, Inc., 620

So.2d 1244 (Fla. 1993); R A M Sourcing, 995 F.Supp. at 1467.°

> The essence of the early hol dings discussing the rule was
to prohibit a party fromsuing in tort for purely econom c | osses
to a product or object provided to another for consideration, the
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The econom c |l oss rule, however, has not elimnated causes
of action based upon torts independent of the contractual breach
even though there exists a breach of contract action. Were a
contract exists, a tort action wll lie for either intentional or
negligent acts considered to be independent from acts that

breached the contract. HTP, Ltd. v. Lineas Aereas

Costarricenses, S. A, 685 So.2d 1238, 1239 (Fla. 1996). Thus,

the Florida Courts have held that clains for fraudul ent
i nducenent and negligent m srepresentation are not barred by the

econom c |l oss rule. See: Moransais, 1999 W. 462629 at *9; P.K

Ventures, Inc. v. Raynond Janes & Associates, Inc., 690 So.2d

1296, 1297 (Fla. 1997); HIP, Ltd., 685 So.2d at 1239; Wuodson v.

Martin, 685 So.2d 1240 (Fla. 1996); Randolph v. Mtchell, 677

So.2d 976, 977 (Fla.App. 5 Dist. 1996).

New Jersey’s law in this area appears simlar to that of
Florida. The New Jersey Suprene Court first adopted the economc
| oss doctrine barring tort renedies for commercial but not

consuner transactions in Spring Motors Distributors, Inc. v. Ford

Motor Co., 98 N.J. 555, 577-578, 489 A 2d 660, 671-672 (1985)

when it held that a comrerci al buyer seeking damages for economc

rational e being that in those cases “contract principles are nore
appropriate than tort principles for resolving economc | oss

wi t hout an acconpanyi ng physical injury or property damage.”
Moransai s v. Heathman, 1999 W 462629 (Fla. 1999)at *7 citing,
inter alia, Florida Power & Light Co. v. Westinghouse El ec.

Corp., 510 So.2d 899, 902 (Fla. 1987).
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| oss resulting fromthe purchase of defective goods may recover
froman i medi ate seller and a renote supplier in a distributive
chain for breach of warranty under the U C C., but not in strict

liability or negligence. See Al so: Boyes v. G eenw ch Boat

Wrks, Inc., 27 F.Supp.2d 543, 550 (D.N.J. 1998). In Aloway V.

CGeneral Marine Industries,L.P., 149 N. J. 620, 695 A 2d 264

(1997), the doctrine was held applicable to consuner transactions
as well. Boyes, 27 F.Supp.2d at 551.

In New Jersey then, econom c | oss enconpasses actions for
the recovery of damages for costs of repair, replacenent of
def ecti ve goods, inadequate val ue, and consequential |oss of
profits, including the dimnution in value of a product because
it isinferior in quality and does not work for the general
purposes for which it was manufactured and sold. Alloway, 149
N.J. at 627, 695 A 2d at 267.

It appears, however, that the New Jersey Courts are not
confortable with an economic loss rule which is per se
prohibitive and it is for that reason that nunmerous exceptions
have been carved out over the years. Anong these exceptions, is
one where there exists a “special relationship” between the
all eged tortfeasor and the individual or business deprived of its
econoni ¢ expectations such as occurs where negligent
m srepresentation is averred resulting in liability for specially

f oreseeabl e econoni c | osses. Peopl e Express Airlines, Inc. V.
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Consolidated Rail Corporation, 100 N J. 246, 256-257, 495 A 2d

107, 112 (1985); H._Rosenblum Inc. v. Adler, 93 N J. 324, 461

A 2d 138, 143 (1983). See Also: Petrillo v. Bachenberg, 139 N.J.

472, 655 A 2d 1354 (1995); Faktor v. Anerican Biomaterials Corp.

1991 W 336922 (D.N.J. 1991).

In light of the foregoing authority and given our previous
findings that the plaintiffs have produced sufficient evidence
that they had relationships of trust wwth the sal es agents upon
whose representations they relied in deciding to purchase
defendant’s annuities, we |ikew se decline to enter summary
judgnent in defendant’s favor on Counts IIl, |1l and V of the
conplaint on the basis of the econom c | oss doctrine.

F. Applicability of Doctrine of Contributory Negligence to
Bar the Negligence and Negligent M srepresentation
Clains of Plaintiffs Benevento, Krapf, Rosenbl um
Conpai ne and Maze.

Def endant next asserts that under Pennsylvania and New
Jersey law, contributory negligence operates to bar the
negl i gence and negligent m srepresentation clains of all of the
plaintiffs save Rita Baskin, a Florida resident. W disagree.

Sinply, contributory negligence is no |longer a valid defense
under New Jersey |law given its abrogation by the concept of

conparative negligence. Cordy v. Sherwin Wllianms Co., 975

F. Supp. 639, 647 (D.N. J. 1997), citing McGath v. Anerican

Cyanam d Co., 41 N.J. 272, 276, 196 A 2d 238 (1963); N J.S A

82A: 15-5.1. Although there has been no specific pronouncenent
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fromthe New Jersey Suprene Court as to the applicability of
conparative negligence principles in cases such as this one, it
has been held that New Jersey has, de facto, adopted the
conparative negligence doctrine for simlar cases involving the

al | eged negligence of an insurance broker. Gllelli v.

Prof essi onal | nsurance Managenent, 1994 W. 45729 (E.D. Pa. 1994)

at *3.

The Pennsyl vani a Superior Court, on the other hand, has held
t hat the Pennsyl vani a Conparative Negligence Act, 42 Pa.C. S.
87102, does not apply to negligence actions where the defendant
failed to procure an insurance policy and failed to notify the
plaintiff that the insurance had not been obtained. Rather, that
Court determ ned that the doctrine of contributory negligence was
properly applied in those cases and operated to bar the plaintiff
fromrecovery if his negligence contributed to the result. Rizzo

v. Mchener, 401 Pa. Super. 47, 584 A . 2d 973, 976 (1990). Wile

it is unclear whether the Pennsylvania Suprenme Court would issue
a ruling consistent with that of the Superior Court, the

exi stence of negligence and of contributory or conparative
negligence is usually a question to be submtted to the jury upon
proper instructions and the trial court should not renove the

i ssue unless the facts | eave no roomfor doubt. Rizzo, 584 A 2d

at 976-977 citing, Gllo v. Yamaha Mtor Corp.., 363 Pa. Super.

308, 526 A.2d 359 (1987); East Texas Mdttor Freight, D anond
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Division v. Lloyd, 335 Pa. Super. 464, 484 A 2d 797 (1984);

Robi nson v. Gty of Philadel phia, 329 Pa. Super. 139, 148, 478

A 2d 1,5 (1987). Accordingly, we shall leave the plaintiffs’
negl i gence and negligent m srepresentation clains to the jury.

G Dismssal of Plaintiffs’ Cains for Breach of the Duty
of Good Faith and Fair Dealing.

Def endant al so noves for the dism ssal of plaintiffs’ clains
for breach of the duty of good faith and fair dealing on the
grounds that all of the conduct on which plaintiffs’ clains are
based occurred prior to the formation of the contracts and are
t heref ore not acti onabl e.

Under the laws of both Florida and New Jersey, a duty of
good faith and fair dealing is inplied in all insurance

contracts. Pal i sades Properties, Inc. v. Brunetti, 44 N J. 117,

207 A 2d 522 (1965); Pickett v. Lloyds, 252 N J. Super. 477, 485,

600 A 2d 148, 152 (App.Div. 1991); North Anerican Van Lines, Inc.

V. Lexington Insurance Co., 678 So.2d 1325, 1330-1331 (Fla.App. 4

Dist. 1996). Wiere a breach of an inplied duty of good faith is
clainmed, the duty of good faith nust relate to the performance of
an express termof the contract--it is not an abstract and

i ndependent term of a contract which may be asserted as a source
of the breach when all other terns have been perforned pursuant

to the contract requirenments. Hospital Corporation of Anerica v.

Florida Medical Center, Inc., 710 So.2d 573, 574 (Fla. App. 4

Dist. 1998). See Also: Qpperman v. Nationw de Mutual Fire
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| nsurance Co., 515 So.2d 263, 266 (Fla.App. 5 Dist. 1987). Thus,

al t hough neither the New Jersey nor the Florida Suprenme Court has
spoken on the issue, the internedi ate appellate courts in those
jurisdictions have suggested that when a breach of the duty of
good faith and fair dealing can be shown, liability nmay be had in

tort as well as in contract. See, e.qg.: Pickett, 252 N.J.

Super. at 490, 600 A 2d at 155; Oppernman, 515 So.2d at 267.
In contrast, under Pennsylvania |aw, every contract does not

inply a duty of good faith. Parkway Garage, Inc. v. City of

Phi | adel phia, 5 F.3d 685, 701 (3rd Cir. 1993). Instead, the duty

of good faith and fair dealing is [imted to special types of
contracts, involving special relationships between the parties.

Falbo v. State FarmLife Insurance Co., 1997 W. 116988 at *6

(E.D. Pa. 1997). | nsurance contracts have been held to just such
speci al types of contracts and the Pennsyl vania Suprenme Court has
recogni zed that the “utnost fair dealing should characterize the
transacti ons between an insurance conpany and the insured.”

Id., citing, inter alia, Dercoli v. Pennsylvania National Mitual

| nsurance Co., 520 Pa. 471, 554 A 2d 906, 907-909 (1989). Thus,

i n Pennsylvania, a contractual common |aw duty of good faith and

fair dealing is inplied in insurance agreenents. Geater New

Yor k Mutual | nsurance Conpany v. North River |nsurance Conpany,

872 F. Supp. 1403, 1407 (E.D.Pa. 1995), citing, inter alia,

Dercoli, 554 A.2d at 909 and Gedeon v. State Farm Mutual Auto
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| nsurance Co., 410 Pa. 55, 188 A 2d 320, 322 (1963).

Unl i ke New Jersey and Fl orida, though, Pennsylvania is firm
inthat it does not recognize a common | aw cause of action in
tort for breach of the duty of good faith and fair dealing.

D Anbrosi o v. Pennsyl vania National Mitual Casualty | nsurance

Co., 494 Pa. 501, 431 A 2d 966 (1981); Falbo v. State Farm

supra, at *7; Creeger Brick & Building Supply Inc. v. Md-State

Bank & Trust Co., 385 Pa. Super. 30, 560 A 2d 151, 154 (1989). As
a result, the Pennsylvania |l egislature enacted 42 Pa.C S. 88371,
whi ch provi des:
In an action arising under an insurance policy, if the court
finds that the insurer has acted in bad faith toward the
insured, the court may take all of the foll ow ng actions:
(1) Award interest on the anmount of claimfromthe date
the claimwas nmade by the insured in an anount equal to
the prime rate of interest plus 3%

(2) Award punitive damages agai nst the insurer

(3) Assess court costs and attorneys fees against the
i nsurer.

Keefe v. Prudential Property & Casualty |Insurance Co., 1998 W

409011 (E. D.Pa. 1998); Brown v. Candel ora, Pa. Super.___, 708

A 2d 104, 109-110 (1998), allocatur granted, _ Pa.__ , 725 A 2d
176 (1999). Section 8371 did and was intended to create an
i ndependent cause of action, separate and distinct fromthe
underlying contractual insurance clains arising fromthe express
terns of the contract of insurance. Brown, 708 A 2d at 110

citing, inter alia, Nealy v. State Farm Miutual Autonobile
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| nsurance Co., 695 A 2d 790, 793 (Pa. Super. 1997); Romano v.

Nati onwi de Mutual |nsurance Co., 435 Pa. Super. 545, 550-551, 646

A 2d 1228, 1232 (1994); March v. Paradise Miutual |nsurance Co.,

435 Pa. Super. 597, 646 A 2d 1254, 1256 (1994). The bad faith
statute therefore sinply provides an insured wth additional
damages renedies not previously allowed in contract actions at
comon |law, it does not preclude a claimfor breach of the
contractual obligation of good faith with the right to recover
what ever common | aw contract damages may be appropriate. See:

G eater New York Mutual v. North River, 872 F.Supp. at 1408. See

Al so: Garvey v. National Grange Mutual |nsurance Co., 1995 W

461228 (E. D. Pa. 1995) at *3.

Appl yi ng these principles and in carefully review ng the
plaintiffs’ conplaint and the record thus far developed in this
matter, it appears that the plaintiffs are asserting a breach of
the common | aw contractual duty of good faith and fair dealing.
We further find that plaintiffs have adduced enough evi dence t hat
def endant m srepresented the terns and conditions of the annuity
contracts, their interest and payout rates and procedures both
prior to their formation and following the plaintiffs’ purchase
to warrant the subm ssion of these clains to the jury. |Indeed,
the testinmony of both the plaintiffs and the individual sales
agents involved in these transactions contrasts significantly

with that of LifeUSA Vice President McKay with regard to the
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annuitization requirenents, the payout ternms and conditions and
t he i ssuance of account statenments or summaries. In the event
that the jury should accept the testinony proffered by
plaintiffs, we believe that it could find that the defendant
breached the duty of good faith and fair dealing inplied inits
annuity contracts. Accordingly, the notion for summary judgnent
on these clains is denied as well.

H. Dismssal of Plaintiffs’ Cains for Injunctive Relief
and Unjust Enrichnent and Bar of the Statutes of
Limtations.

Def endant has al so noved for the dismssal of all of the
plaintiffs’ clains for unjust enrichnment and injunctive relief as
set forth in Counts | and VI of the conplaint and argues that
plaintiffs’ action is barred in its entirety by operation of the
applicable statutes of limtations. To these ends, defendant
contends that as plaintiffs have failed to establish that they
have conferred any benefit on LifeUSA, the retention of which
woul d be unfair and inequitable or that they have any entitl enent
to an injunction, judgnment in defendant’s favor should be entered
as a matter of law. G ven our findings as discussed infra, we
believe that the plaintiffs have produced that m ni num quantum of
evi dence necessary to overcone the defendant’s summary judgnent
nmotion with respect to these last two clains and to raise a
genui ne issue of material fact as to when the plaintiffs |earned

or should have | earned of the defendant’s allegedly inproper
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activities. See, e.qg., Gshiver v. Levin, Fishbein, Sedran &

Berman, 38 F.3d 1380 (3rd Cir. 1994); In Re Prudential Insurance

Co. of America Sales Practices Litigation, 975 F. Supp. 584

(D.N. J. 1996); Schenck v. David, Ltd., 446 Pa. Super. 94, 666 A. 2d

327 (1995); Styer v. Hugo, 422 Pa. Super. 262, 619 A 2d 347

(1993). Accordingly, we shall |eave the questions of the bar of
the statutes of Iimtations and the sufficiency of the
plaintiffs’ evidence to prove each of their causes of action
until the time of trial

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH BENEVENTO, DREW W KRAPF, : CIVIL ACTI ON
ESTHER ROSENBLUM BRUCE C. :
COVPAI NE, EDWARD MAZE and :
RI TA BASKI N, : NO  97-Cv-7827
Plaintiffs for thensel ves
and all other simlarly :
situated annuity purchasers :
VS.

LI FE USA HOLDI NG | NC.
Def endant

ORDER

AND NOW this day of Septenber, 1999, upon
consi deration of the Defendant’s Mtion for Summary Judgnent and
Plaintiffs’ Response thereto, it is hereby ORDERED that the
Motion is DENIED for the reasons set forth in the foregoing

Menmor andum Opi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.
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